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Dear friends,
Israel’s judicial reckoning

No subject in the Jewish world now provokes more passion than Israel’s 
proposed judicial reforms. On Monday we published the veteran Israeli jour-
nalist Evelyn Gordon’s essay on “Israel’s Judicial Reckoning.” It is, I believe, 
the best essay anywhere on the history of the subject, the legal context, and 
the purposes of the various proposals on the table. The reforms have been 
seen through a highly politicized lens, which makes sense and which I’ll get 
back to in a moment. But to understand the reforms only through that lens 
is a mistake. Evelyn Gordon herself has been writing about this subject, and 
arguing for judicial restraint, for nearly three decades. Here, she looks at the 
current proposals in that light, and then takes seriously some of the substan-
tive critiques that the reform’s opponents have offered up, agreeing with and 
arguing with them in turn. If you’re going to read one thing on the policy 
fight roiling Israeli society, this is it.

The politics around Israel’s judicial reckoning

Big arguments of the kind that Israelis are now facing should be engaged by 
large parts of society. That’s a sign of civic health, especially when compared 
to relatively low levels of political engagement that we see in some of the 
more decadent Western democracies.

I myself am sympathetic to the reforms on their merits. But let me observe 
something that I deeply appreciate about the reform’s opponents: week after 
week, opponents of the reform arrive to their protests carrying Israeli flags 
and wave them proudly. One should not underestimate this, especially when 
compared to an American public culture in which patriotism itself has been 
rejected by the activist class. The most passionate arguments in America 
now ask whether the United States is at all redeemable, having been, as un-
derstood by its detractors, founded in sin as an instrument of racial oppres-
sion. By contrast, the Israeli opposition is a patriotic one. And that gives me 
some hope that, whatever compromise or settlement is eventually reached, 
Israelis will eventually be able to repair and renew the solidarity that is es-
sential for the nation’s prosperity.

In the meantime, there’s a lot to analyze at this political moment. That’s 
what I aimed to do on this week’s podcast with Gadi Taub and Peter Berkow-
itz. The plates of Israel’s public life seem to be shifting. The reasons are 
clearly not just about the reforms, or the prime minister. The secular, Ashke-
nazi old guard that must confront a younger, more religious, more tradition-
al, more ethnically diverse population is definitely one of the axial factors 
too—but still there’s more. To find out what, you can listen to my conversa-
tion with them on our website.
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Gutenberg, again

Back in November, Philologos wondered if a 15th-century Jew beat Guten-
berg to the printing press. This week, he returned to Gutenberg again, now 
asking whether others had possibly stolen Gutenberg’s technology while he 
was at work perfecting it. 

From the archives

Yesterday, the great Israeli actor Chaim Topol passed away. My favorite 
Topol film is Ephraim Kishon’s fabulous satire of the Yemenite immigrant 
experience, Sallah Shabati. But Topol is probably best known for his perfor-
mance as Tevye in the Hollywood film adaptation of Fiddler on the Roof.

Sholem Aleichem, the author of the Tevye stories, might have appreciated 
Topol’s performance; but he might not have appreciated how the musical 
changed critical aspects of Tevye’s story. As Ruth Wisse wrote in a clas-
sic piece from our archives, the play and the film distort the message of the 
original text, universalizing and Americanizing Tevye’s relationship with his 
daughters. Viewers of the film remember Topol’s Tevye as a devout Jewish 
patriarch who, moved by mercy, forgave his daughter for turning her back 
on the Jewish people. But Wisse helps us remember that Sholem Aleichem’s 
Tevye knew when to say yes, and when to say no.

With every good wish,

Jonathan Silver 
Editor 
Mosaic
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E S S AY

Israeli gather in front of the Knesset in Jerusalem to protest judicial reform on February 13, 
2023. Mostafa Alkharouf/Anadolu Agency via Getty Images.

Israel’s Judicial Reckoning
Israel’s court is abnormally powerful and 
has caused half the nation to lose faith in its 
government. Reform will help, as long as it 
doesn’t cause the other half to do the same.

Anyone reading the press out of Israel these days would probably 
conclude that the country will soon cease being a democracy.

In January 2023, less than a month after taking office, Israel’s government 
unveiled a sweeping package of reforms to reduce the power of the nation’s 
Supreme Court, on the grounds that the court has undermined democra-
cy by encroaching on traditional executive and legislative functions. The 
opposition, claiming that the reforms, not the court, are the true threat to 
democracy, responded almost immediately with massive protests. As the 
weeks have passed, the protests have intensified and spread beyond tradi-
tional opposition circles, and Israel has begun descending into chaos.

Where did this issue come from? Who is right? And what should Israel do 
now?

As someone who has written about the need to restrain the court’s exces-
sive activism for three decades now—long before this became a partisan 
voting issue for many Israelis—in several major essays and dozens of 
shorter pieces, I consider most of these reforms not only within the bounds 
of normal democratic practice but in fact essential to bolstering Israel’s 
democracy. The current situation, in which half the public profoundly 
distrusts the Supreme Court, is clearly untenable for any country that 
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wants to remain a democracy; because courts are a crucial mechanism for 
resolving disputes peacefully rather than through force, if they are widely 
distrusted, resorting to force becomes more likely. Yet at the same time, 
some of the concerns raised by opponents are valid and deserve to be 
taken seriously. Given the universal conviction that Israeli society is at a 
breaking point, balancing these two imperatives is an urgent task.

There are two packages of reforms being mooted by the governing coali-
tion. One package was written by Yariv Levin, a member of Knesset from 
the Likud party who is currently the justice minister, and another by Sim-
cha Rothman, a member of Knesset from the Religious Zionist party who 
currently chairs the Knesset’s Constitution, Law, and Justice Committee. 
(Levin’s proposal was supposed to be the only one, but as a cabinet min-
ister, he is barred from submitting legislation before it has been reviewed 
by the attorney general’s office, which has yet to approve it. To speed the 
process, Rothman began submitting his own similar but not identical leg-
islation on behalf of his committee, since a Knesset committee can submit 
bills without the attorney general’s approval. Both men plan to negotiate a 
mutually agreed version during hearings by Rothman’s committee.)

Both packages are composed of seven elements. Each element is meant 
to address a specific problem created by Israel’s judicial revolution of the 
1980s and 1990s; together, the reforms are largely meant to restore the le-
gal situation to what it was during Israel’s first several decades of existence 
(a time when no one questioned the country’s democratic credentials). 
Consequently, to understand the reform, and what opinion to hold of it, 
it’s first necessary to understand that revolution, and how it happened.

I. The Judicial Revolution

Israel, famously, is a nation without a constitution. This does not make 
it unique; a few other democracies, like the United Kingdom, also lack 
written constitutions. But Israel is unique in the role played by its court. In 
nations without written constitutions, supreme courts typically have less 
power than they do in countries with constitutions. But over the last three 
decades, Israel’s Supreme Court has exploited the absence of a constitu-
tion to steadily increase its intervention in policy and value judgments and 
its encroachment on the prerogatives of the legislature and the executive. 
As a result, public trust in the court has split sharply along political and 
religious lines. According to the Israel Democracy Institute’s annual Israeli 
Democracy Index, trust in the court now ranges from 84 percent among 
leftists to just 26 percent among rightists, and from 63 percent among sec-
ular Jews to just 6 percent among the ultra-Orthodox.

The judicial revolution began in the 1980s, when the court unilaterally 
abolished two key restrictions on its power to hear cases: standing, mean-
ing who is entitled to petition the court, and justiciability, meaning what 
issues are within the court’s purview. The accepted norms until then—as 
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is still the case today in many countries, including America—were that 
only someone directly affected by a given executive-branch decision had 
standing to go to court, and that most political issues were nonjusticiable, 
meaning the court could not rule on them because they were properly the 
province of the elected branches of government. The new policy allowed 
anyone at all, including organizations or individuals who weren’t directly 
affected by a policy but disliked it, to petition the court on any issue what-
soever. The result, as the revolution’s chief ideologue, former Supreme 
Court President Aharon Barak, famously said, is that today “everything 
is justiciable.” Virtually every controversial policy question, and a great 
many trivial ones as well, now reach the court, and the court rules on all 
of them. (For more on Barak’s motivations for this and subsequent stages 
of the judicial revolution, see this essay from back in 1998 or this one from 
2016.)

Rather than merely judging whether policies comply with 
existing law, the court also asserted that government de-
cisions could be “so unreasonable as to be illegal ”—even if 
they violated no law.

But rather than merely judging whether policies comply with existing 
law, the court also asserted that government decisions could be “so unrea-
sonable as to be illegal ” even if they violated no law. This was the second 
crucial part of the revolution. Reasonability was originally a standard used 
to protect individual rights by determining whether a given official’s or 
agency’s handling of a particular case was a reasonable interpretation of 
their legally mandated authority. But overturning general policies rather 
than individual decisions on the grounds that they are “unreasonable” was 
a novel interpretation of this doctrine; courts in other democracies gener-
ally confine themselves to determining whether policies violate existing 
laws or the constitution.

Since then, the court has used this expanded reasonability doctrine to 
overturn policies on a wide range of issues at the very heart of the govern-
ment’s responsibilities. To cite just a few examples: it essentially stripped 
ministers of the right to appoint officials who share their views by barring 
the appointment of party colleagues or friends even if they are completely 
qualified; this resulted, for instance, in one of Israel’s top criminal lawyers 
being disqualified as a candidate for attorney general merely because he 
was friends with the justice minister. It forced a massive budgetary out-
lay by ordering the state to rocket-proof all classrooms within a certain 
distance of Gaza, overriding the government’s view that older children 
would have time to run to safe rooms. It forbade the detention of senior 
commanders in two terrorist organizations as a means of obtaining infor-
mation about an Israeli soldier missing in action, even though both men 
were personally involved in his disappearance. It barred the government 
from revoking the Israeli residency permits of two Palestinians serving in 
the Palestinian legislature, a foreign government, on behalf of Hamas, a 
terrorist organization. It has paralyzed caretaker governments by deeming 
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it unreasonable for them to take even trivial steps like appointing midlevel 
officials lest they bind future governments, yet found it reasonable for a 
caretaker government to offer the Palestinians a sweeping final-status deal 
after its coalition had collapsed over that very issue.

This is a problem both in principle and in practice. First, in a democratic 
country, deciding whether a given policy is or isn’t reasonable is not the 
court’s business. Setting policy is the elected government’s core responsi-
bility, and deciding whether a government’s policies are reasonable is the 
voters’ job. If voters deem the government’s policies unreasonable, they 
can and will kick it out in the next election. Moreover, whether a given 
policy is reasonable is a matter on which reasonable people can disagree. 
In the missing-soldier ruling, for instance, two of the five justices consid-
ered the conclusion of the other three extremely unreasonable. And while 
judges have specialized expertise in interpreting the law, they are no more 
qualified than anyone else to decide whether a policy is reasonable. In 
fact, they are arguably less so, given their lack of expertise in many crucial 
policy fields (defense, economics, etc.).

Moreover, on a practical level, it’s hard for a government to satisfy its vot-
ers if its flagship policies are repeatedly overturned because a handful of 
justices deem them “unreasonable.” That’s a major reason why rightist and 
religious voters have complained for decades that they keep “voting right 
but getting left,” and also why “governability” has become a catchword on 
the right. Consider, for instance, the case of Moshe Kahlon, a vocal op-
ponent of judicial reform who headed a center-right party called Kulanu 
and became finance minister in 2015. Kulanu was a single-issue party; its 
mandate was lowering the cost of living, and especially housing prices. But 
the court repeatedly nixed Kahlon’s policies, including his flagship legis-
lation on housing prices (a tax on multiple homes), which it overturned on 
the ludicrous grounds that the Knesset’s hasty debate—which is standard 
practice for omnibus budget bills—was “unreasonable” in this particular 
case (and like most tax hikes, it was too unpopular to pass outside the om-
nibus bill). Four years later, Kahlon told a reporter he was no longer willing 
to block legal reform; governing becomes impossible when governments 
are repeatedly prevented from setting policy.

The third stage of the judicial revolution occurred in 1995, when the court 
unilaterally decided that the two 1992 Basic Laws—the first two Basic Laws 
to address individual rights rather than institutional arrangements—were 
a constitution empowering them to overturn ordinary legislation, even 
though the Knesset never intended them as such. Pursuant to the first 
Knesset’s decision in 1950 to postpone drafting a constitution and instead 
to enact it piecemeal, Basic Laws were meant to be building blocks for a 
future constitution. But all Knessets and all Supreme Courts until 1995 had 
treated them as devoid of any constitutional status until the constitution 
is completed and ratified. This was partly because the existing Basic Laws 
were and still are a patchwork lacking certain vital pieces. Though various 
Basic Laws were passed over the years addressing institutional arrange-
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ments, including laws on the Knesset, the government, and the judiciary, 
some key institutional issues remain unaddressed, as do many crucial 
rights like freedom of expression. Moreover, one of the key institutional 
lacunae is that there is still no stringent process for adopting or ratifying 
Basic Laws, which is the second reason why they were never previously 
considered an actual constitution: absent such a process, Basic Laws can 
be passed without reflecting the broad social consensus constitutions are 
supposed to represent.

A more rigorous adoption process for Basic Laws was supposed to be set 
through a Basic Law for legislation, but while various drafts have been 
discussed over the past 75 years, none ever passed, due to disagreements 
about both what the process for adopting Basic Laws should entail and 
what powers the court should have to overturn legislation.

Thus, when the Knesset approved the 1992 laws, it was expecting them to 
be treated like all the previous Basic Laws: as part of a future constitution, 
but not an existing one. That the Knesset had no inkling it was passing an 
actual constitution is clear not only from the content of its debates—the 
chairman of the Knesset committee that prepared the 1992 laws explicitly 
told his fellow MKs that they would not empower the court to nullify other 
laws—but from the very fact that more than half the MKs didn’t bother 
showing up for the votes. When MKs understand a vote to be important, 
the whole house turns out. But the Basic Law: Human Dignity and Liberty 
passed by a vote of 32-21 and the Basic Law: Freedom of Occupation passed 
23-0. In other words, they were approved by about quarter or less of the 
120-seat legislature.

The result is that Israel became the only democracy anywhere to have a 
“constitution” passed by such a small proportion of the legislature and 
through a process that was “almost clandestine,” as Barak famously wrote. 
Precisely because constitutions are supposed to reflect a broad social 
consensus, they are supposed to be adopted by large majorities through a 
process where everyone involved knows that this is what they are doing.

Moreover, since 1995, the court has steadily expanded its self-created 
constitution by repeatedly adding rights to the Basic Law: Human Dignity 
and Liberty that the Knesset had explicitly considered but rejected. A par-
ticularly blatant example is its ruling that the right to “dignity” includes 
economic rights like the right to welfare, giving it the power to order the 
government to raise welfare allowances. In 1992, when the Knesset passed 
Human Dignity and Liberty, it also discussed a Basic Law on social rights 
such as employment and welfare. Since it considered both bills simultane-
ously, it clearly did not think “social rights” were included under “dignity.” 
And since it rejected the social rights bill, just as it has the 14 other times 
some version of it came up, it clearly did not want these rights enshrined, 
precisely to prevent the court from doing what it did—intruding on one of 
the government’s most fundamental prerogatives, the right to decide how 
much to spend on competing budgetary priorities. Yet the court ignored 
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the Knesset’s crystal-clear views, asserted that these “rights” were part of 
the right to dignity and then used them to overrule cabinet and Knesset 
decisions.

The court has asserted the right to overturn the consti-
tution itself. Such a move is virtually unparalleled in the 
democratic West.

On top of all this, the court has also repeatedly asserted the right to over-
turn Basic Laws, though it has never yet done so. (It has struck down 
ordinary laws, in part or in full, 22 times.) Given its own claim that the 
Basic Laws are Israel’s constitution, this means the court has asserted the 
right to overturn the constitution itself. Though this would not be a global 
precedent—India’s court has overturned constitutional amendments—it is 
virtually unparalleled in the democratic West. Precisely because constitu-
tions are supposed to reflect broad social consensus about the basic rules 
of the democratic game, all democracies adopt and ratify them through 
some kind of democratic process (the legislature or a special constitutional 
convention); the role of the judiciary is intentionally limited to interpret-
ing the constitution and determining how it applies in concrete cases. But 
in asserting the right to strike down Basic Laws, Israel’s court has claimed 
the power not only to interpret the constitution, but also, in effect, to write 
it.

Adding insult to injury, Israel’s court can overturn laws far more easily 
than courts in other democracies. In most democracies, only a majority of 
the full court can overturn laws, because decisions by the people’s elected 
representatives shouldn’t be overruled lightly. In Israel, any three of the 
fifteen justices can hear such cases, meaning laws can in principle be over-
turned by a vote of 2-1. In practice, three-justice benches are rare on such 
cases. But such cases are never heard by the full court and are frequently 
heard by less than half of it. Benches have ranged from five justices to 
(once) thirteen. Indeed, a five-justice bench made the seminal 1995 ruling 
in which the court first overturned a law. Thus, laws can be and are over-
turned by as little as a fifth of the court—three members of a five-justice 
panel. Moreover, since cases are never heard by the full court, the court 
president (Israel’s term for the chief justice) can effectively determine 
the outcome of any case by choosing which justices will hear it. Usually, 
court presidents let cases be assigned randomly. But in high-profile cas-
es—which cases involving government policy or legislation generally are—
they often choose the bench themselves.

The final element of the judicial revolution was unique in that it enhanced 
the power not of the courts but of the government’s own lawyers—the at-
torney general and other government legal advisers. As the names them-
selves imply in both English and Hebrew—the Hebrew term for attorney 
general is “the government’s legal adviser”—attorneys general and other 
legal advisers were originally, well, attorneys and advisers. Their job was 
to advise the government as a whole and individual ministries on how to 
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carry out policies within the confines of the law, which obviously includes 
telling them when a given policy would violate the law. But since there 
is often more than one way to interpret the law, no one during the state’s 
early decades would have dreamed of saying a legal adviser’s opinion must 
be taken as the final word. It was just advice, and a minister who disagreed 
with his adviser’s interpretation could enact his policy and let it be tested 
in court.

This began changing in 1968, when Attorney General Meir Shamgar, in 
a novel interpretation of his own position, asserted that his role was not 
advisory but “of a judicial nature.” (For a fuller explanation of his decision 
and the evolution of the attorney general’s role, see here.) In other words, 
he was no longer the government’s attorney, but a judge determining the 
legality of its decisions. Yet only in 1993 did this power become absolute, 
when Shamgar and Barak, then the Supreme Court’s president and deputy 
president, respectively, ruled that an attorney general’s decision is bind-
ing on the government. This turned the government into the only entity 
in Israel deprived of the basic right to go to court; challenging an attorney 
general’s decision in court would be pointless, because the court, having 
declared the attorney general’s authority binding, would automatically 
uphold it.

In 1968, Attorney General Meir Shamgar, in a novel inter-
pretation of his own position, asserted that his role was not 
advisory but “of a judicial nature.” In other words, he was 
no longer the government’s attorney, but a judge determin-
ing the legality of its decisions.

Moreover, any government that did try to do so would be deprived of 
the basic right of legal representation, since, under the court’s ruling, 
an attorney general could not only refuse to represent the government’s 
position but could even bar it from hiring an outside lawyer to do so. As if 
this weren’t absurd enough, the government also has limited ability to hire 
or fire the attorney general. Attorneys general serve fixed six-year terms (a 
government’s term is four years or less), and candidates require approv-
al from a five-member committee dominated by the legal establishment 
(three members are chosen, respectively, by the Supreme Court president, 
the Bar Association and the deans of the country’s law schools; the cabinet 
and Knesset choose the other two). Both the government and committee 
members can submit nominees, but the committee can force the govern-
ment to choose one of the committee members’ nominees by vetoing all 
the government’s candidates—something that has in fact happened.

Of course, since ministry legal advisers are career civil servants who 
answer to the attorney general’s office rather than their ministers, this 
change in the attorney general’s status affected them, too. If the attorney 
general’s decisions bind the government, then by implication, ministry le-
gal advisers have the same binding authority over their ministries, because 
they are the attorney general’s representatives in those ministries. And 
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since they are civil servants who are not chosen by the minister, legal ad-
visers and ministers often have with very different worldviews, leading the 
adviser to nix policies that other legal experts with different perspectives 
might well uphold. This puts the government in a stranglehold that seems 
absurd when looked at from the outside.

Because the judicial revolution gave the court such broad powers over gov-
ernment policy, it also made one previously uncontroversial institution, 
the Judicial Appointments Committee, highly controversial. The commit-
tee has nine members—the justice minister and another minister chosen 
by the cabinet; two Knesset members chosen by the Knesset, usually but 
not always one coalition and one opposition MK; two lawyers chosen by 
the Israel Bar Association; and three sitting Supreme Court justices cho-
sen by the Supreme Court president. A simple majority of the panel can 
appoint an ordinary judge, while seven are needed to appoint a Supreme 
Court justice; this means that both the sitting justices and the governing 
coalition have veto power.

In practice, however, the justices command an absolute majority, because 
the Bar representatives almost always side with them. Israel’s court system 
has only three levels—magistrate’s, district and supreme—and a mandato-
ry right of appeal. Consequently, any case that begins in the district courts 
ends up in the Supreme Court, meaning any lawyer of sufficient stature to 
be on the appointments committee regularly appears before the Supreme 
Court and would therefore be reluctant to antagonize the justices. Thus far 
from being “balanced,” the committee is heavily tilted toward one side—
whichever side the justices favor, in this case the liberal one. When a liber-
al government is in power, it can team up with the justices and lawyers to 
appoint liberal justices. But when a conservative government is in power, 
the justices generally veto conservative candidates, so except in rare cases, 
it can at best appoint moderates.

When the court routinely rules on major ideological and policy controver-
sies, this system is problematic for several reasons.

Virtually no other democracy lets sitting justices be involved in choosing 
their own successors, much less have veto power over the choice, and for 
good reason. Giving sitting justices’ veto power quickly creates a court with 
almost no ideological diversity, because justices, like all human beings, 
will naturally prefer people who share their worldview to people whose 
views appall them—and in Israel’s case, this has meant an activist liberal 
worldview. If you’re a liberal, imagine a situation in which the current U.S. 
Supreme Court majority could ensure the appointment of likeminded jus-
tices in perpetuity by vetoing any liberal candidate any Democratic pres-
ident proposed. How long would it take before all liberals distrusted and 
despised the court? If you’re a conservative, try the same experiment with 
an ultraliberal court in mind. Either way, you wind up with a court that 
half the country—and it doesn’t matter which half—distrusts and despis-
es, which is exactly what you have in Israel today.
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II. The Reforms
The breadth and depth of the changes wrought by the judicial revolution 
are a key reason why the battle over the current government’s proposed 
reform seems existential to much of the country. The left, which ruled the 
country for the first three decades of Israel’s existence, lost power in 1977; 
since then, while power has changed hands many times, the right has won 
more often than the left, and especially over the last fifteen years. Thus, 
for the left, the Supreme Court has become the key guarantor that liberal 
values and policies will continue even under a rightist government. For 
the right, the court is the key reason why its own values and policies have 
been repeatedly thwarted no matter how many elections it wins. Neither 
view is completely accurate, but both have quite a bit of truth to them. And 
it’s easy to see why these beliefs would fuel such passions. In short, it’s the 
very magnitude of the court’s power that is driving both the reform and the 
opposition to it.

What may be less obvious is why the reform has suddenly erupted now, 
three decades after the judicial revolution occurred. The answer is that 
this is merely the culmination of a very long process. Though conservative 
legal experts vocally opposed the revolution from the start, as did some 
politicians, most voters aren’t interested in the abstract issue of how the 
division of power among different branches of government comports with 
democratic theory. It took a slow accumulation of ruling after ruling, year 
after year, on issues they cared about for rightist voters to realize that this 
abstract issue concretely affected national life and had to be addressed. 
It took more time for this issue to move from being one among many to a 
top priority, the kind of voting issue that affects political outcomes, as the 
onetime reform opponent Kahlon discovered. After his party lost six of its 
ten seats in the 2019 election, he told journalists that his voters repeatedly 
cited one main reason for their desertion: he thwarted legal reform.

Yet even once the desire for reform was cemented, it took time for a polit-
ical opportunity to emerge. Though Netanyahu has been in office almost 
continuously since 2009, the current government is the first in which 
every party supports judicial reform, because he has always prioritized 
foreign affairs and defense over domestic issues and therefore preferred 
his governments to include at least one party to his left to give him more 
maneuvering room on those issues. And since coalition agreements 
routinely give individual parties veto power over certain issues, these 
left-leaning parties could and did veto reform. This time, because all the 
parties to his left are boycotting him over his criminal indictments, Netan-
yahu had no choice but to form an exclusively rightist/religious coalition. 
This also explains why coalition MKs are treating the reform as a matter of 
such urgency: they recognize this as a political opportunity that may not 
soon return.

This also explains why coalition MKs are treating the re-
form as a matter of such urgency: they recognize this as a 
political opportunity that may not soon return.
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In an effort to keep the reforms from being overturned by the court, which 
has vocally opposed them, most are being submitted as amendments to 
the Basic Law: The Judiciary. This means the court will be able to over-
turn them only if, for the first time, it strikes down a Basic Law rather than 
merely asserting its power to do so. Whether it would actually do so, there-
by sparking an unprecedented constitutional crisis, is anyone’s guess.

With all this in mind, it’s time to examine each reform individually, includ-
ing any concerns specific to it, before moving on to considering objections 
to the package as a whole.

1)

Let’s start with the provision I consider most self-evident: barring the 
court from overturning Basic Laws. As noted, it was the court itself that 
decided the Basic Laws are a constitution. This makes its repeated asser-
tion that it is entitled to overturn Basic Laws completely absurd. In democ-
racies, courts don’t strike down the constitution; they are subordinate to 
it. This seems so obvious that explicit legislation forbidding it should have 
been unnecessary.

The one serious objection to instantiating this point in law is that because 
Basic Laws can be passed by a bare majority of the Knesset—which every 
governing coalition has by definition—governments could grant any law 
immunity from judicial review just by calling it a Basic Law. Yet the court 
can’t have it both ways. If Basic Laws are too easily passed to be considered 
a constitution immune from judicial review, then they also can’t empower 
the court to overturn ordinary laws often passed by much larger majorities. 
Either they’re a constitution or they aren’t; they can’t be a constitution 
only sometimes, whenever the court deems it convenient. Consequent-
ly, the right solution to this problem isn’t empowering the court to strike 
down Basic Laws, but finally enacting stringent procedures for passing 
Basic Laws—something Justice Minister Yariv Levin reportedly plans to 
do later on. Moreover, the fact that such procedures are needed is a rare 
point of agreement between the governing coalition and the opposition. 
The government might therefore be able to ease concerns over this issue 
by unveiling Levin’s proposed Basic Law: Legislation now, seeking input 
from the opposition and trying to secure bipartisan support for an agreed 
version.

2)

This leads directly to what is prima facie the reform’s most outrageous 
element: giving 61 of the Knesset’s 120 members the power to override 
Supreme Court rulings. In democracies with formal constitutions, it’s gen-
erally considered the court’s prerogative to interpret that constitution and 
determine how it applies, including by overturning laws. But this provision 
effectively voids the court’s power to overturn legislation by allowing any 
government to overturn any Supreme Court ruling, since all governments 
typically command 61 MKs.
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Thus, if Israel actually had a formal constitution, I would consider this pro-
vision unacceptable. And there’s a good argument to be made in any case 
for requiring a larger majority of MKs than 61 for an override, as even many 
conservative legal scholars have noted. But the general idea makes sense. 
As noted above, the Knesset never intended the 1992 Basic Laws to be a 
constitution and the laws themselves were approved by a mere fraction 
of the legislature. Consequently, the court was never justified in asserting 
that the laws gave it the power to overturn ordinary Knesset legislation. 
Moreover, by so doing, it violated the Knesset’s fundamental prerogative 
to enact—or in this case, not enact—a constitution and determine what it 
contains. The override law would essentially restore the situation to what 
it was until 1995, when the court could not overturn legislation. And while 
most democracies do have constitutions that enable courts to overturn 
laws, this situation is hardly unprecedented. Britain also has no constitu-
tion that allows its highest court to overturn laws but is universally con-
sidered a democracy; Israel itself was similarly considered a democracy 
during the five decades before its court began striking down laws.

Here, too, one possible alternative would be for the Knesset finally to set 
stringent requirements for adopting Basic Laws and then to declare that 
any law which doesn’t satisfy these requirements cannot be a Basic Law.

But there’s a good reason why Levin and Rothman both opted for the over-
ride route now. Enacting stringent procedural requirements would instant-
ly strip Israel’s two main human-rights laws of their status as Basic Laws. 
Consequently, as Levin has acknowledged, passing a Basic Law: Legisla-
tion would require simultaneously passing new human-rights laws with 
the requisite majorities to make them Basic Laws. Unfortunately, this will 
be very difficult to do, because the court’s very expansive interpretations of 
the existing Basic Laws have made many MKs leery of giving it such broad 
language to work with ever again.

This, counterintuitively, makes the override law the best way to protect 
human rights while also upholding the vital principle that in a democra-
cy, constitutions are not passed clandestinely by legislative minorities or 
imposed by judicial fiat but must be written by the people’s representa-
tives and openly adopted through a process that ensures broad support. 
The override law would leave the Basic Laws intact, enabling the court to 
continue reviewing both government decisions and laws based on their 
provisions. And except in rare cases where the Knesset chooses to exercise 
its override powers by passing legislation to reinstate a given law or deci-
sion, these rulings will stand.

3)

The third reform also attempts to make it harder for the judiciary to 
overturn laws. It specifies that the full court and not a smaller panel of 
its members would have to hear such cases, and that a supermajority of 
that full court would have to agree to strike down the law. That proposed 
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supermajority currently sits at twelve of the fifteen justices (Rothman 
originally proposed fifteen, but later adopted Levin’s position). This goes 
well beyond the simple majority most other democracies require, and I 
think it sets the bar too high. On an ideologically diverse court—which is 
what another part of the reform package, a revised Judicial Appointments 
Committee, is intended to create—achieving a majority that large would 
be almost impossible. Nor is it necessary if the goal is simply to ensure that 
laws aren’t overturned by narrow majorities of the court; a smaller percent-
age—say, two-thirds—would suffice for that.

Why not a simple majority? Because legal interpretation isn’t an exact 
science; there is rarely only one possible answer to the question of how any 
law or constitution applies to any given case, and even top legal experts 
often disagree about the correct interpretation. That’s exactly why split 
decisions are common on supreme courts worldwide.

If the justices themselves are narrowly divided, I would argue that the 
court should defer to the Knesset, for two reasons. First, elected legis-
latures should have maximum freedom of action within the bounds of 
the constitution, so if even the country’s top legal experts are divided 
on whether a law is constitutional or not, they should defer to the elect-
ed legislature’s judgment. Second, overturning laws is always politically 
controversial, because it always upsets a sizable number of legislators and 
voters. It’s therefore crucial that the decision at least be legally uncontro-
versial; otherwise, the court risks being viewed as politicized. And legal 
incontrovertibility is easier to achieve when the justices are not narrowly 
split; narrow Supreme Court rulings everywhere are the most likely to be 
seen as politicized, and therefore to generate public distrust of the court’s 
impartiality. Such distrust, as noted, is a huge problem in Israel today, with 
potentially grave consequences for democracy. Thus, requiring a superma-
jority isn’t meant only to protect the Knesset’s ability to pass laws; it would 
also protect the court’s status as a legal authority whose decisions are 
widely accepted by both sides, thereby bolstering Israel’s democracy.

4)

Restoring due deference for the elected legislature is also the reason for 
barring the court from overturning government decisions it deems unrea-
sonable as opposed to in violation of a specific law. Here, the government 
shot itself in the foot by making the court’s recent disqualification of the 
disgraced Shas party leader Aryeh Deri’s cabinet appointments the poster 
child for this issue. Deri was slated to serve first as both health and interi-
or minister and later as finance minister in the current coalition until the 
court precluded that agreement. It’s hard to imagine a decision more un-
reasonable than putting a serial financial criminal in charge of three of the 
government’s most important ministries, all of which control enormous 
budgets. Had the court limited its use of the reasonability argument to 
issues as egregious as the Deri case, few Israelis would ever have objected 
to it (and abolishing reasonability wouldn’t actually help Deri, since as sev-
eral justices noted, there were other legal grounds for disqualifying him).
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Here, the government shot itself in the foot by making the 
court’s recent disqualification of the disgraced Shas party 
leader Aryeh Deri’s cabinet appointments the poster child 
for this issue.

But as noted earlier, the court hasn’t limited itself to egregious cases like 
Deri’s; it has used the reasonability doctrine to overturn government 
policies on a wide range of issues at the core of the government’s respon-
sibilities, including many policies that most Israelis considered eminently 
reasonable. By substituting its own judgment for the elected government’s, 
the court has deprived the government of its core prerogative of setting 
policy and voters of their core prerogative of deciding for themselves 
whether the government is acting reasonably.

The main fear that has been voiced about abolishing reasonability is that 
it would reduce protections for human rights, since this doctrine is also 
used to overturn decisions by particular bureaucrats that affect particular 
individuals. Indeed, that was its original purpose, and how it was used 
prior to the judicial revolution. In this sense, the reasonability problem is 
a direct outgrowth of the abolition of restrictions on standing and justicia-
bility, since abolishing those restrictions is what allowed the court to start 
applying reasonability to policy issues. Consequently, restoring the status 
quo ante on standing and justiciability—which would bring them more in 
line with foreign norms—might be a viable alternative to scrapping rea-
sonability.

Nevertheless, abolishing reasonability doesn’t abolish the courts’ power 
to protect individuals from bureaucratic abuse. All the laws guaranteeing 
Israelis’ rights—from the wide-ranging Basic Law: Human Dignity and Lib-
erty to narrower laws like the Patients’ Rights Law and the Students’ Rights 
Law—remain in place, leaving courts free to overturn decisions that violate 
these rights. Many decisions harming specific individuals will fall into this 
category.

It’s also worth noting that this change may well bolster one particular 
human right: the right to a speedy trial. Civil and criminal cases in Israel 
frequently drag out for years because the courts at all levels are overbur-
dened. And one reason they are overburdened is that the courts spend too 
much time considering the reasonability of government policies at the 
expense of hearing criminal and civil cases. Reducing their deep involve-
ment in policy minutiae would free up time for other cases.

5)

The proposed change in the legal advisers’ role is a mixture of old and 
new. It makes decisions by ministry legal advisers nonbinding, thereby 
restoring the pre-judicial revolution status quo ante. But it would also let 
ministers choose their own legal advisers rather than being assigned them 
from the cohort of civil servants. Some might argue that either change 
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would suffice without the other; I think both are needed. Making decisions 
nonbinding is important to restoring legal advisers to their proper role as 
advisers rather than arbiters; letting ministers choose their own advisers 
makes it more likely that the adviser will seek to further the minister’s 
agenda rather than thwart it. In any case, it ought to be obvious that nei-
ther change would enable ministers to violate the law. If a policy is actu-
ally illegal—as opposed to merely unreasonable in the view of either the 
adviser or the court—courts will still be able to overturn it. And they will 
almost certainly have a chance to do so, since the reform isn’t reinstating 
restrictions on either standing or justiciability.

6)

This brings us to one of the few provisions that is a complete innovation 
rather than a restoration of norms upended by the judicial revolution. That 
is the change in the Judicial Appointments Committee’s composition. 
Under Levin’s proposal, the nine-member committee would be expanded 
to eleven members: the justice minister plus two other sitting ministers; 
three sitting justices as before; the heads of three Knesset committees, two 
of which are always controlled by the coalition and one by the opposition; 
and two public representatives chosen by the justice minister. Rothman 
has proposed keeping the committee at nine, but comprising three minis-
ters, two coalition MKs, one opposition MK, the Supreme Court president, 
and two retired judges jointly chosen by the court president and the justice 
minister.

Either way, this gives the governing coalition a clear majority on the panel, 
rather the current situation where one side—the liberal one—almost 
always has a majority regardless of which parties are in power. The Bar 
Association representatives will be out, and while justices will still be able 
to opine on candidates’ suitability, they will no longer have veto power. 
(That’s one reason why the Bar representatives were removed; had they 
remained, then combined with the one opposition MK, the justices’ bloc 
would still have had a majority. The other is that letting lawyers promote 
lower-court judges before whom they appear creates an inherent conflict 
of interests, because it gives judges an incentive to favor those lawyers’ cli-
ents.) Whichever government is in power will be able to appoint likemind-
ed justices—and since in democracies power changes hands periodically, 
the court will soon have both liberal and conservative justices. At any giv-
en moment, there will be more of one than the other, but the balance will 
change as new governments appoint new justices, so both sides will spend 
some time in the majority and some in the minority. Indeed, this is pre-
cisely why almost all democracies have some combination of the executive 
and legislature appoint Supreme Court justices—it’s the best way to ensure 
that courts which wield great power over controversial issues contain a 
range of views rather than reflecting the views of only one side.

Would the political appointment of justices interfere with the separation 
of powers, or strip justices of their independence, as some reform oppo-
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nents fear? That’s unlikely, because once appointed, justices can only be 
removed for egregious misconduct or, in Israel’s case, once they reach the 
mandatory retirement age of 70. This allows them to rule as they please 
without fear, as is amply proven by other countries’ experience: many U.S. 
justices, for instance, have disappointed the politicians who nominated 
them. It’s true that lower-court judges will have to please the committee to 
get promoted, but that is true today as well, since judges who don’t con-
form to the court’s liberal activist mold have little chance of promotion. 
Consequently, the reform may actually increase judicial independence: 
with promotion open to both liberals and conservatives depending on 
which government is in power, they will feel freer to rule as they see fit.

Supporters of the current system argue that it ensures 
only the most qualified people become justices, whereas 
politicians will choose inferior candidates. But historically, 
neither half of that statement has been true.

Supporters of the current system argue that it ensures only the most 
qualified people become justices, whereas politicians will choose inferior 
candidates. But historically, neither half of that statement has been true. 
In 2005, for instance, the justices vetoed the candidacy of the late Ruth 
Gavison, who was widely acknowledged both in Israel and abroad as one 
of the country’s finest legal minds as well as a leading champion of hu-
man rights. Despite being on the left politically, she thought the court had 
greatly overstepped its bounds by intervening so frequently in political is-
sues, and she was vetoed explicitly because of that “agenda,” as the court’s 
then-president, Aharon Barak, termed it. This blatant example of justices 
placing their own liberal activist agenda above the candidate’s qualifica-
tions played a major role in convincing conservatives that the current sys-
tem is rigged against them. In contrast, other countries’ experience shows 
that politicians frequently do nominate top legal minds, because that of-
fers the best hope of advancing their own legal agenda, whether liberal or 
conservative. For instance, while many Americans dislike the current U.S. 
Supreme Court, few would argue that justices like John Roberts or Amy 
Coney Barrett aren’t first-rate legal experts.

A more serious argument is that since the reform’s other provisions will 
significantly reduce the court’s power over policy, the justices’ views won’t 
matter nearly as much, making changes to the appointments committee 
unnecessary. But in the long run, judicial review is clearly here to stay; 
even Levin says his planned Basic Law: Legislation will authorize the 
court to overturn laws. And in the short run, after decades of dominance, 
a court accustomed to activism won’t suddenly fade into the woodwork; 
its role will be smaller than it is now, but there’s a limit to how far one can 
turn back the clock. Consequently, diversifying the court’s composition 
is essential, and that requires changing the appointments committee’s 
composition.
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7)

The final reform would let the appointments committee choose the 
Supreme Court president, either from among the sitting justices or by 
bringing in an outside candidate. This, however, is the wrong solution to 
the problem of the president’s excessive power. Court presidents simply 
should not have the power to determine the outcome of cases by choosing 
which justices hear them, regardless of how they are appointed. It would 
be much better to continue the current practice of appointing presidents 
by seniority but require all cases to be assigned randomly to sub-panels of 
the court.

III. The Opposition

Assuming the details are worked out in a reasonable way, and given that 
these provisions largely just restore the situation to what it was before the 
judicial revolution, given that many are standard democratic practice, and 
given that they are intended to fix an undemocratic situation in which 
unelected justices have almost unchecked power to overrule the elected 
government, I think the reform’s individual components—aside from the 
change in how Supreme Court presidents are appointed—are reasonable. 
But a whole is often greater than the sum of its parts, and taken together, 
these changes are substantial. Consequently, several objections that have 
been raised to the package as a whole deserve consideration.

To start with, many Israelis, including senior economists and business-
people, are very worried that the reform will endanger Israel’s economy. 
There is no good reason why it should; courts will still have full power to 
hear suits between businesses and government agencies, enforce contracts 
and do all the other things courts do to protect the business environment. 
True, they will no longer be able overturn government policies, but that 
is at least as likely to increase stability as to undermine it. Just consider 
the government’s 2015 deal with the natural-gas companies, which the 
Supreme Court overturned, forcing the companies to postpone the start 
of gas production. The real risk is that this could become a self-fulfilling 
prophecy. If enough businesspeople and investors worry that Israel’s eco-
nomic environment is being destabilized, they may withdraw their money 
and business regardless of whether those worries are well-founded. Yet 
many would return if those worries proved baseless; as long as the actual 
business climate isn’t affected, few investors or businesses will pass up 
good opportunities merely out of ideological opposition to the reform. It’s 
also not clear how much these fears are related to the specific reforms and 
how much to the general chaos of the current coalition.

Second, some opponents fear the reform would leave Israel vulnerable to 
the International Criminal Court; this has become a real concern among 
army reservists. The ICC’s charter denies it the right to investigate and try 
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alleged crimes if a country has an independent legal system capable of 
conducting its own investigations and trials; opponents argue that a weak-
er court wouldn’t meet this standard. That might be a serious concern had 
the ICC ever showed any deference for Israel’s current court. But it hasn’t. 
Its former chief prosecutor, Fatou Bensouda, opened an investigation into 
alleged war crimes during the 2014 war with Hamas in Gaza even though 
these allegations were exhaustively investigated by Israel’s own legal sys-
tem (and several Western countries urged her not to). And an ICC pretrial 
chamber of judges twice demanded that Bensouda reconsider her decision 
not to investigate Israel’s 2010 raid on a flotilla to Gaza despite the Israeli 
legal system’s exhaustive investigations of that incident.

Third, the case for reform has also been understandably damaged by fears 
that Netanyahu is pushing it solely to escape his criminal trial. Given that 
he quashed every previous effort at legal reform in previous prime minis-
terial terms, that’s hardly an unreasonable conclusion. And though none 
of the reform’s provisions would alter the court’s role in criminal or civil 
cases, restricting its role in overturning laws and policies could, for in-
stance, enable legislation that would give prime ministers immunity from 
prosecution while in office. Nevertheless, most of the rest of the governing 
coalition’s MKs—including the reform’s main architects, Levin and Roth-
man—were pushing legal reform long before Netanyahu’s cases began. 
More importantly, so were their voters, as noted previously. Thus, even if 
his legal problems are motivating Netanyahu personally, they are not what 
is motivating the reform as a whole. It would be more accurate to say that 
other coalition MKs are taking advantage of those problems to do what 
they have long wanted to do anyway.

A far more serious concern than these three is that the proposal would de-
stroy Israel’s system of checks and balances. Even though many of today’s 
critics voiced no concern about a lack of checks and balances during all the 
years when the judiciary was amassing excessive power, it would be wrong 
to dismiss this concern as mere hypocrisy; indeed, even some longtime 
conservative critics of the court fear the reform package goes too far. And 
the truth is that Israel’s parliamentary system does lack crucial checks on 
the executive that most other democracies have.

Even some longtime conservative critics of the court fear 
the reform package goes too far. And the truth is that Isra-
el’s parliamentary system does lack crucial checks on the 
executive that most other democracies have.

For one, there’s that lack of a formal constitution. For another, there’s the 
fact that Israel only has one legislative chamber—it has no Senate, for 
instance. On top of this, the Knesset is virtually the only democracy where 
legislators aren’t directly elected by voters in some fashion. Israelis vote 
for a party ticket, not individual MKs, and in most parties, the party lead-
ership has sole authority over who is on those tickets. This means MKs are 
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rarely willing to oppose party leaders, almost all of whom sit in the cabi-
net, and are therefore not an effective check on the executive. That is why 
many Israelis deem a strong court essential.

These are serious points. But after 30 years of experience, it seems clear 
that simply doing nothing and leaving an imperialist court in place isn’t 
the right answer; all that has achieved is making half the country loathe 
and distrust it. A better solution, as I have argued for decades, would be 
bolstering the legislature’s independence by letting voters directly elect 
specific MKs in some fashion, so that instead of needing to satisfy their 
party leaders to win reelection, MKs would have to satisfy their voters. This 
would empower MKs to defy their party leaders when the leaders’ interests 
diverge from those of their voters, as they not infrequently do. Of course, 
every previous effort to introduce direct elections of MKs has failed, largely 
because those proposals tried to introduce an Anglo-American first-past-
the-post model that is incompatible with Israel’s current system of propor-
tional representation. Yet other methods of direct election are compatible 
with proportional representation; most European countries use these. 
And since most Israelis want to retain proportional representation, Israel 
needs to start seriously exploring these models. This isn’t a process that 
can happen overnight, and there’s no guarantee that it will happen at all. 
But I think its chances will improve once the court is restored to its proper 
dimensions, since at that point anyone concerned about an overly power-
ful executive will be forced to look beyond the court for solutions.

Yet even if this doesn’t happen, it’s important to recall that Israel’s system 
also has a check many other democracies lack: its multiplicity of small par-
ties—the current Knesset contains ten electoral slates representing fifteen 
different parties—means that even when one bloc has enough MKs for a 
governing coalition, it is usually too small to be stable without at least one 
party from the rival bloc. The current government is the first in decades to 
lack such a party, and it would probably have one as well were the oppo-
sition parties not boycotting Netanyahu. Moreover, all parties routinely 
demand veto power over issues of importance to them as part of the coali-
tion agreements, and this frequently prevents governments from veering 
too far from the center on contentious issues. This, incidentally, is another 
reason why many rightists often feel they “voted right but got left,” but in 
this case, leftists may well feel equally stymied when they are in power.

Another nontrivial objection is that while the reform would largely restore 
the pre-judicial revolution status quo, Knesset members have changed 
radically since then: they have lost their self-restraint, and now frequently 
raise proposals that would have been unthinkable three decades ago. This, 
too, is true; where I differ from the reform’s opponents is that I think irre-
sponsible legislators are an inevitable and pernicious consequence of the 
judicial revolution. For 30 years, MKs have grown accustomed to the idea 
that what they propose matters very little, because the court will overturn 
any idea it dislikes in any case. Consequently, many legislative proposals 
have become nothing more than press releases to garner headlines. It’s a 
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grown-up version of children never learning to take responsibility because 
their parents always protect them from the consequences of their actions.

But once consequences are restored, both politicians and voters tend to 
sober up very quickly. As an example, consider what happened in Ameri-
ca within seven months of the Supreme Court ruling that abortion isn’t a 
constitutional right. As the New York Times reported in January, abortion 
rights won ballot victories in six states in November, including the “red 
states” of Kansas, Kentucky, and Montana; Democrats did better than 
expected in the midterm elections, fueled in part by anxiety over abor-
tion; and many Republican politicians who had vocally supported abor-
tion bans began backtracking. That’s because most Americans are in the 
middle, supporting limits but not bans—and once the court was out of the 
way, politicians’ support for blanket bans could no longer be dismissed as 
irrelevant. Voters began acting accordingly, and politicians responded, as 
they usually do in democracies.

Here, too, with the court out of the way, the governing coalition will be 
forced to consider the consequences of its actions. One of those is pressure 
from allies, especially America. But even more important is the likelihood 
of losing the next election if its policies are too radical. That, for instance, 
is why Culture Minister Miki Zohar quickly backtracked when his promise 
to end funding for cultural events on Shabbat proved deeply unpopular, 
even among his own base.

In last November’s election, rightist parties won just 30,000 more votes 
than their opponents, out of almost 4.8 million valid votes cast. (Their 
lopsided Knesset margin is because three parties in the Knesset last time 
failed to get in, wasting hundreds of thousands of votes, and most of the 
wasted votes were for leftist parties.) Consequently, it wouldn’t take much 
to tip the balance in the other direction, especially since coalition parties 
won many votes from center-rightists and religious moderates deeply 
uncomfortable with many of the government’s positions—particularly 
on issues of religion and state, but also on the legal reforms themselves. 
Repeated polls have shown from the start that sizable minorities of voters 
for coalition parties have concerns about the reforms, and the numbers 
appear to have grown over time due to fears of economic damage and a 
societal schism.

And this brings us to one of the deepest concerns about the reform: the 
fear that it will destroy Israel’s social cohesion. Indeed, it would be grossly 
irresponsible to make light of the current tension, which is running ex-
traordinarily high. Aside from the mass demonstrations, which have taken 
place weekly for the last two months, growing numbers of army reservists 
are threatening not to report for duty, and concerns have spread beyond 
the circles that always favored a powerful court willing and able to impose 
liberal values and policies. Many Israelis genuinely fear that the reforms 
will undermine Israel’s democracy by creating an unchecked executive; 
that the current government has shown few signs of self-restraint on any 
issue has exacerbated this fear.
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Many Israelis genuinely fear that the reforms will under-
mine Israel’s democracy by creating an unchecked execu-
tive; that the current government has shown few signs of 
self-restraint on any issue has exacerbated this fear.

To this, the first thing to say is that Israel’s social cohesion was already in 
tatters; the side represented by the current government has been bitterly 
unhappy for years. Perhaps reform opponents simply missed conserva-
tives’ unhappiness, because there have been few mass demonstrations 
against judicial activism. (The right largely gave up on mass demonstra-
tions after they signally failed to stop either the Oslo Accords or the unilat-
eral pullout from Gaza.) Mainstream rightists have also never threatened 
to shirk reserve duty (refusal to serve during the Gaza pullout, for instance, 
was negligible), nor have they ever threatened civil war, as some reform 
opponents are regrettably doing now (which may explain why a shocking 
60 percent of Israelis from across the political and religious spectrum re-
cently told pollsters they fear the battle will turn violent). Instead, the right 
has focused on electing MKs who support legal reform. Restoring social 
cohesion will therefore be impossible in the long run without serious legal 
reform.

Yet it will be equally impossible if reform is rammed through in a way 
that leaves opponents feeling like they have lost their country. And that 
is directly related to another very serious objection—that major systemic 
changes should be made with broad consent rather than rammed through 
by a government that won election by the slimmest of margins. I couldn’t 
agree more, both as a matter of principle and for the very practical reason 
that absent buy-in from the other side, a subsequent government might 
well reverse all these measures. Broad consent would also reduce the 
likelihood of the court sparking an unprecedented constitutional crisis by 
overturning the reforms; while that may be unavoidable, if would clearly 
be better to avoid it if possible.

Compromise is undoubtedly complicated by the fact that the left has spent 
the last three decades adamantly rejecting every conceivable change, 
even proposals far more modest than the current one, as anti-democratic. 
Indeed, until recently, most refused even to admit that there is anything 
wrong with the current system, and many still do. Moreover, while some 
reform opponents are now calling for dialogue, few among the court’s 
longtime defenders (as opposed to longtime opponents who disagree with 
certain elements of this reform) have mentioned any specific change they 
would be willing to make.

President Isaac Herzog, who unveiled his own compromise framework in 
mid-February, is a potentially influential exception. He proposed enacting 
a Basic Law: Legislation that would include three elements: setting proce-
dures for enacting Basic Laws; empowering the court to overturn ordinary 
legislation but not Basic Laws; and creating a procedure by which the 
Knesset could override court decisions in certain cases. He also called for 
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revamping the Judicial Appointments Committee to give all three branch-
es of government equal representation and ensure that no side has an au-
tomatic majority, limiting but not abolishing the reasonableness doctrine, 
and taking steps to reduce delays of justice in ordinary cases (for instance, 
appointing more judges). This proposal clearly resonated with much of the 
public; in one poll, 72 percent of respondents favored a dialogue leading to 
compromise, including 60 percent of those who voted for coalition parties 
and 84 percent of those who voted for opposition parties.

But the response to Herzog’s proposal from the political arena has been 
less than encouraging, doubtless influenced by very vocal voices in both 
camps that reject any compromise. Opposition leaders insisted dialogue 
was impossible if the legislation wasn’t frozen before its first Knesset vote, 
because that would be equivalent to negotiating “with a gun on the table”; 
coalition leaders said dialogue was impossible if the legislation was frozen, 
because they fear the opposition seeks to bury the legislation in never-end-
ing discussions. Both positions are so absurd that they clearly aren’t the 
real story. The first vote (which most of the reforms have now passed) is a 
very early stage of the process; it is followed by committee hearings and 
then two more votes by the full parliament, and legislation frequently un-
dergoes extensive revision in committee. Consequently, the opposition is 
not yet “under the gun”; it can afford to devote some time to exploring the 
coalition’s willingness to compromise. And the coalition, having already 
proven its ability to pass the bills, can afford to suspend the process for a 
defined period to see whether the opposition is serious about compromise 
or merely stalling.

Right now, both sides believe they can win. The government 
has the votes to pass its own plan as is; the opposition be-
lieves that the protests and pressure will force the govern-
ment to fold.

What’s more likely behind the reluctance to negotiate is that right now, 
both sides believe they can win. The government has the votes to pass its 
own plan as is; the opposition believes that the protests’ momentum, the 
nonstop warnings of economic disaster, the growing numbers of reservists 
threatening not to serve and the increasing international pressure will 
force the government to fold. Moreover, neither side believes a satisfacto-
ry compromise is possible, and both see dialogue as a risk, because they 
could wind up being blamed for the talks’ collapse. Herzog’s proposal is 
vague on details, and many of those details are potential deal-breakers. For 
instance, there’s a huge difference between a 61-MK override and, say, a 
70- or 80-MK override; the former will frequently be achievable, the latter 
almost never will. Nor did Herzog specify whether the justices’ veto on the 
Judicial Appointments Committee would remain intact, a crucial issue on 
which neither side feels it can concede.

I think it’s nevertheless worth making the effort; despite having argued 
that the government’s proposed reform is not only defensible but neces-
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sary, the advantages of a reform that enjoys broad support would justify 
some compromises. But even if no compromise is achievable, the govern-
ment could seek to ease opponents’ concerns by proposing other checks on 
executive power to compensate for a weaker court. Israel is still too divided 
to be able to draft a full-fledged constitution, just as it was when the first 
Knesset decided not to do so in 1950, and there are important measures 
like direct election of MKs for which public support must first be built. 
But a narrow version of a Basic Law on legislation—one that sets strin-
gent procedures for adopting Basic Laws without addressing the issues of 
judicial review and Knesset overrides—should be achievable, since both 
sides agree on its necessity. Moreover, existing Basic Laws leave many 
basic rights, like freedom of expression and assembly, unprotected; Roth-
man himself recently said he could list “30 to 40 constitutional rights that 
I think the Knesset should anchor and protect.” Proposing Basic Laws on 
some of these issues might help convince the opposition that the govern-
ment is not seeking untrammeled power to suppress human rights.

Perhaps the most serious concern about the reform is that, as the Israeli 
philosopher Micah Goodman noted recently, any big change often has 
unforeseen and unintended consequences. That’s a real danger, especially 
with a reform with so many moving pieces, and I don’t take it lightly. For 
this reason, too, it would be best to have as much of Israeli society on board 
with such a change as possible.

Yet despite all the genuine risks, judicial reform is a long-overdue response 
to the real and decades-long problem of judicial overreach. As long as it’s 
calibrated properly, far from undermining Israel’s democracy, such reform 
would bolster it. Removing the court from disputes over policy and values 
would force both sides to fight those battles in the public arena, where 
they belong. And making the court more ideologically diverse would likely 
result in the left coming to share the right’s skepticism of judicial power, 
just as is now happening in the U.S.; that would be far healthier that the 
current situation, in which such skepticism is confined to one side of the 
political spectrum. If half the country feels that its values, beliefs, con-
cerns, and policies are being summarily dismissed by an unelected court 
no matter how many elections it wins, that half may eventually despair of 
democracy itself. And that is an untenable situation for any country that 
wants to remain democratic.
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Johann Gutenberg (right) in engraving from 1881. Shutterstock

Was Gutenberg’s Printing Press 
Technology Stolen?
Stories circulated in Gutenberg’s lifetime of 
attempts to steal his invention while he was 
working on it. Can we know if they’re true?

A 	 reader has sent me an email with the note: “Be reassured: AI will   	
 replace Kissinger but never Philologos.” With it came a link to an 	
	 article about ChatGPT published in the February 24 Wall Street 

Journal by Henry Kissinger, Eric Schmidt, and Daniel Huttenlocher. There 
they wrote:

A new technology bids to transform the human cognitive process as 
it has not been shaken up since the invention of printing. The tech-
nology that printed the Gutenberg Bible in 1455 made abstract human 
thought communicable generally and rapidly. But new technology 
today reverses that process. Whereas the printing press caused a 
profusion of modern human thought, the new technology achieves its 
distillation and elaboration.

It’s a comfort to know that AI will not take away my job. But let’s put aside 
ChatGPT and concentrate on “the invention that . . . made abstract human 
thought communicable generally and rapidly”—which, you may recall, fig-
ured several weeks ago in these pages in a column titled, “Did a 15th-Cen-
tury Jew Beat Gutenberg to the Printing Press?”

The Jew in question, you may also recall, was named Davin de Caderousse, 
lived in the southern French city of Avignon, and signed a contract in 1446 
with a Christian goldsmith, Procopius or Procope Waldfogel, who was orig-
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inally from Prague. This contract, unearthed in Avignon’s archives toward 
the end of the 19th century by the French clergyman Pierre Henri Requin, 
stipulated that Procope would provide Davin with a complete set of cast-
iron Hebrew letters and with “devices and machines for Hebrew writing”—
that is, with movable type and a mechanical press, the same combination 
that lay behind Gutenberg’s momentous invention.

My column, which was occasioned by the announcement of a Jerusalem 
book dealer, Moshe Rosenfeld, of the discovery of 32 printed pages of a 
previously unknown 15th-century Hebrew siddur that was very likely the 
work of Davin de Caderousse, asked the question: if the discovered pages 
were printed by Procope’s method of “artificial writing,” as he called it, was 
this method developed independently of Gutenberg’s invention or was 
it related to it? If independently, it need not have been an extraordinary 
coincidence: inventions are often, as it were, “in the air” well before a first 
model of them is produced, and experiments with cast-metal type were 
in progress in Korea and China 50 years before Gutenberg’s time. If, on 
the other hand, Procope’s “artificial writing” was pilfered from Gutenberg 
without acknowledgment, our siddur would have been, had there been 
patents in those days, a prosecutable publication.

Part of what makes this question so intriguing is that stories circulated 
in Gutenberg’s lifetime of attempts to steal his invention while he was 
working on it in Strasburg in the 1440s. (His Bible was actually printed in 
Mainz, his native town to which he moved back from Strasburg following 
a long residence there.) These stories do not refer to Procope Waldfogel. 
Yet when I asked Moshe Rosenfeld about them, he sent me a scanned page 
from the Jewish scholar Bernard Friedberg’s Toldot ha-D’fus ha-Ivri (“The 
History of Hebrew Typography”), published in Antwerp in 1937, at whose 
bottom appears a footnote with the comment, “We know from an old docu-
ment that the goldsmith and silversmith Procope Waldfogel of Prague was 
said to be a friend of Gutenberg.”

Friedberg didn’t cite the source of this information, which if true would 
have made it highly likely that Procope was indeed an intellectual-prop-
erty thief. When I asked Rosenfeld about it, he passed my query on to his 
research partner Elyakim Kassel, an Israeli materials engineer who had 
studied the paper that the siddur was printed on. Kassel then wrote me 
and suggested three possible sources that Friedberg might have based 
himself on.

The first of these is an 1847 monograph by the Czech writer and curé 
Charles or Karol Winaricky, in which it was argued that Gutenberg’s origi-
nal last name was Kuttenberg, that he was born in a town of that name in 
Bohemia, and that he studied at the University of Prague before settling 
in Strasburg. Might Friedberg have come across Winaricky’s book and 
assumed that Gutenberg and Waldfogel, both goldsmiths by profession, 
must have known each other from Prague? It’s possible. However, since, as 
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contemporary reviews of the book pointed out, the case made by Winar-
icky was a flimsy one, it is unlikely to have served as the basis for Fried-
berg’s statement.

A second possible source for this statement that Kassel brought to my 
attention is the Luzerner Buchdruckerlexicon, the “Lucerne Bookprinter’s 
Handbook,” in which mention is made of Procope Waldfogel having lived 
and worked in that city in the late 1430s. The significance of this is that 
also living there at the time was the Strasburg merchant Jörg Dritzehn. 
Jörg’s brother Andreas was a business partner of Gutenberg’s in a gem-pol-
ishing venture in Strasburg, and also in a secret project, contractually stat-
ed as involving “all [of Gutenberg’s] arts and crafts,” that could only have 
been the development of the printing press. After Andreas’s death, which 
was no later than 1440, Jörg sued Gutenberg for his brother’s share in the 
venture, won the suit, and was awarded possession of the still-not-perfect-
ed press. Could Waldfogel have known Jörg Dritzehn in Lucerne? Certain-
ly. Could Friedberg have been aware of this and jumped to the conclusion 
that Gutenberg and Procope were friends? Perhaps, but that would have 
been a very big jump.

Finally, Elyakim Kassel reminded me that Strasburg comes up, too, in the 
Avignon documents unearthed by Pierre Henri Requin, in which a wit-
ness whose signature was appended to an agreement between Procope 
and Davin is identified as “Arbogaste of the diocese of Strasburg, a haber-
dasher.” This led to the theory, wrote Requin, that “Arbogaste must have 
known Waldfogel in Strasburg [thus confirming that Waldfogel was there], 
or better yet, worked in Gutenberg’s atelier and come to Avignon to trans-
mit Strasburg’s typographical secrets to Waldfogel.” Yet Requin rejected 
this possibility. “Arbogaste,” he observed, “was a haberdasher, a profession 
having nothing to do with printing; he was domiciled in Avignon no later 
than 1435, was a citizen of the town, and appeared so frequently as a wit-
ness on its documents . . . that there is no possibility of his having traveled 
to Strasburg, let alone having resided there, during the years that Guten-
berg inhabited that city.”

Thus, while Friedberg knew of Requin’s research, he could not have been 
encouraged by it to think that there was a demonstrable link between 
Procope and Gutenberg. If he had reason to believe that the two men were 
acquainted, it must have been on the basis of something else—something, 
unfortunately, that he did not bother to inform us of. Although Procope 
may have stolen Gutenberg’s invention in ways we have no idea of, there 
is simply no evidence that this was the case. Nor is there any that the first 
printed Hebrew siddur, which may also have been the first printed book in 
all of Europe, was a Gutenberg knockoff.
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Podcast: Peter Berkowitz and Gadi 
Taub on the Deeper Causes of Israel’s 
Internal Conflict
An American political scientist and an Israeli 
media personality talk about the cleavages 
in Israeli society that have made the present 
debate over judicial reform so intense.

Podcast: Peter Berkowitz and Gadi Taub
To understand the dramas, disagreements, and protests roiling Israeli poli-
tics at this moment requires an understanding of the government’s pro-
posed judicial reforms, as well as the history of Israel’s Supreme Court and 
its relationship to the Knesset. It also requires knowledge of Israeli society, 
and how the founding generations of Israel’s political leadership—which 
tended to be Ashkenazi, secular, and oriented to the political left—have 
given way to an Israeli population that tends to be more ethnically diverse, 
more traditional and religious, and oriented towards the political right.

That history, in turn, has got to be mapped onto the fact that Israel is also 
home to subcommunities that each have different historical relations to 
one another and to the government, and that is each pursuing different in-
terests and outcomes. To understand this Israeli moment, in other words, 
requires understanding how each Israeli sector—Arab, h. aredi, secular, 
national religious—relates to the nation as a whole.

This week, Jonathan Silver discusses the judicial reforms and those deeper 
causes together with the professor, media personality, and author Gadi 
Taub, as well as the political scientist and former State Department official 
Peter Berkowitz.
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What Iran’s Navy Was Doing in Brazil, 
and Why the U.S. Should Be Worried

On February 26, two Iranian warships docked in Rio de Janeiro, 
where they remained for a week—despite the Brazilian president 
Luiz Ignacio Lula da Silva’s assurances to the U.S. that he would 

prevent them from doing so. Emanuele Ottolenghi explains the signifi-
cance of the Islamic Republic’s naval mission to Brazil:

Lula has much to gain by standing up to America. He can burnish 
his credentials as a prominent leader of the Non-Aligned Movement, 
wresting that mantle away from his lesser regional competitors—
Venezuela’s Maduro, Colombia’s Petro, and the Hernandez duo 
in Argentina. He can stoke feelings of national pride and bank on 
resentment for the “imperio del norte,” the northern empire, as many 
refer to America in the region. And he can forge a foreign policy of 
engagement with countries, like Iran, that seek to displace America’s 
influence in the region in favor of a multipolar world dominated by 
competing powers like Russia and China.

Tehran too greatly benefits from the visit. For decades, it has aspired 
to play a role in the Western Hemisphere, chiefly through soft-power 
influence operations and by cementing strategic relationships with 
anti-American regimes such as Bolivia, Cuba, Nicaragua, and Vene-
zuela. And while its forays into Venezuela have yielded Tehran both 
a gateway to and a forward operating base in Latin America, making 
strides with countries traditionally within the sphere of U.S. political, 
military, and economic influence has been much more difficult.

The presence of two Iranian warships at Brazil’s iconic waterfront 
city is also meant to warn both the U.S. and Israel. For years, Iran has 
begrudged America’s regional presence and its role as the gendarme 
of the Gulf. Iran’s intended message is clear: we can poke you in your 
backyard, much like you poke us in ours. Iran’s puny blue-water fleet 
is currently no match for the U.S. But establishing bilateral relations 
with other navies around the world will help Iran expand its capabili-
ties.

After Brazil, Iran’s navy task force will continue its voyage in the re-
gion, likely seeking to cross the Panama Canal. Arm-twisting Panama 
after nothing happened to Brazil is not in the cards. Besides, If Brazil 
faces no adverse consequences, more missions will return to build on 
this initial success..
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Attacked by Anti-Semites for Her 
Jewish Roots, an Italian Politician Gives 
Credence to Anti-Semitism

In an electoral upset last month, Elly Schlein was chosen to be the new 
leader of Italy’s Democratic party. Schlein, the daughter of a Jewish 
political scientist, represents her party’s radical wing, and her victory 

over the centrists has been compared to Jeremy Corbyn’s takeover of the 
British Labor party from the Blairites in 2015. She has also been the subject 
of a great deal of ugly ad-hominem abuse—concerning her personal life, 
her Jewish forbears, and her supposedly Semitic nose. Asked about this at 
a press conference, she pointed out that she is not Jewish (since her moth-
er is a Gentile) and, moreover, that she possesses “a typically Etruscan 
nose.” Ben Cohen comments:

Technically, of course, she is correct: in terms of halakhah, Jewish 
religious law, she is not Jewish. But under the definition of a Jew 
outlined in the infamous Nazi racial laws, she most certainly is—and 
would be entitled to Israeli citizenship under the Israeli Law of Return 
as a consequence.

[T]he phrasing of Schlein’s objections suggested that the anti-Semit-
ic barbs she faced didn’t really make sense because she’s not Jewish 
after all, and that’s what bothered her. The implication here is that 
these would be more understandable if they were directed at an indi-
vidual with two Jewish parents.

But there is something more sinister here at work; essentially, she is 
saying that while she does indeed possess a large nose, it’s an organ-
ically Italian one, rather than a foreign Jewish one. What is implicit 
here is not a protest against anti-Semitism but a complaint about 
being lumped in with Jews. That is why Schlein’s past comments 
about Israel—while fairly standard from someone on the European 
left—give rise to an extra layer of concern. The core challenge of the 
Israeli-Palestinian conflict, she insists, is its “asymmetrical” nature, 
with the Israelis holding all the power and the Palestinians none. As 
a result, she declared in a May 2021 statement during the eleven-day 
conflict in the Gaza Strip between Israel and Hamas, the Jewish state 
is guilty of “ethnic cleansing.” . . .

To hear these words from a leading politician who also believes that 
there is such a thing as a “Jewish nose” is unsettling, to put it mildly. 
If Schlein doesn’t want to get labeled as an Italian Jeremy Corbyn—
and perhaps she does—then she needs to reverse course now.
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Two Years Ago, the American Military 
Recognized That Israel Is in the Middle 
East

On Thursday, the U.S. Secretary of Defense Lloyd Austin is expected 
to arrive in the Jewish state for his second visit to the region since 
assuming office. His tenure has seen closer cooperation between 

the IDF and the American military, as a result of the Pentagon’s decision 
in 2020 to place Israel in the area of responsibility of its Central Command 
(CENTCOM)—which includes the Middle East and Afghanistan—rather 
than its European Command. David Levy and Shay Shabtai survey the 
effects of this change:

Security cooperation with Arab states, multinational exercises, and 
frequent visits by the CENTCOM commander are all indications of 
Jerusalem’s deepening role as a regional power.

The long-term implications of Israel’s shift to CENTCOM have yet to 
reveal themselves. However, at the second anniversary of the shift, 
some effects are already evident. Israel will now participate in CENT-
COM’s review and updating of Middle East Concept of Operations, 
or war plans. CENTCOM will help sway Arab states into allowing the 
Israeli Air Force to use their airspace to conduct distant operations. 
Future operations may even include refueling and other logistics sup-
port in these states.

In November, Israel and the U.S. held a joint exercise that drilled in 
long-range strike capability and inflight refueling. Potential adver-
saries, like Iran, recognize the capabilities displayed and the message 
sent by such exercises. Earlier this year, the IDF participated in the 
massive U.S.-led International Maritime Exercise (IMX) hosted in 
Bahrain. Through these exercises, the IDF is learning to work in a 
multinational force with other USCENTCOM partners. On a personal 
level, IDF personnel have and will continue to have positive interac-
tions with the personnel of the U.S. and Arab militaries.

As Levy and Shabtay explain, there are very concrete advantages as well, 
such as the integration of the sophisticated missile-defense systems used 
by both countries. For instance, the electronic sensors of an American ves-
sel in the Persian Gulf could detect a missile launched toward Israel and 
immediately pass the information to Israeli anti-missile batteries, making 
a successful interception more likely.
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Beginning with his 2020 electoral campaign, Joe Biden and his for-
eign-policy team have argued for coming to an accommodation with 
Tehran over its nuclear program. Biden summed up his approach in an 

essay he wrote two months before the election, in which he asserted, “There’s 
a smarter way to be tough on Iran” than then-President Trump’s supposed 
bellicosity. Yet, argues Michael Doran, there seems to be little evidence that 
the current president’s approach is capable of achieving results:

Since [President Biden] took office, Tehran moved closer to developing 
a nuclear weapon by, among other steps, routinely enriching uranium 
to 60 percent and operating advanced centrifuges. As a wave of unprec-
edented protests swept Iran, Tehran supplied killer drones to Russia, 
thus becoming an indirect threat to the eastern flank of the European 
alliance. Meanwhile, it continued its policies of periodically attacking 
American and allied forces stationed throughout the Arab world and of 
planning terror attacks abroad, including plots to kill former American 
officials on American soil.

Political pressure, according to Doran, explains in part why the White House 
has nonetheless stuck to its original approach. But it’s not the only reason:

Iran is also deterring Biden. In response to a more aggressive American 
policy, Tehran might begin enriching uranium to 90 percent and race 
toward a nuclear weapon. If Supreme Leader Ali Khamenei were to give 
the order tomorrow, Iran could produce highly enriched uranium to 
build four nuclear weapons within about one month. It could explode 
a nuclear device underground within approximately six months. Only 
American military action could deter such moves.

Dubious assumptions about China also breathe life into “the smarter 
way.” Biden and his team came into office believing that Beijing (not to 
mention Moscow) could help stabilize the Middle East. . . . . The admin-
istration assumed then, and no doubt still assumes, that it could work to-
gether with China and Russia to remove the Middle East from the worst 
aspects of great-power competition. A flexible and lithe American policy 
will supposedly prevent a new cold war from enveloping the region.

“The smarter way” is the self-delusion that allows the American strategic 
community to have it both ways: to believe that it can compete with Chi-
na globally and pull back from the Middle East simultaneously. It is the 
public face of a series of unconscious, “if only” wishes about how pretty 
life might be without its most unpleasant aspects. Wouldn’t it be pretty, 
if only the United States could downgrade the Middle East and focus its 
attention on Asia instead? If only Beijing and Moscow would agree not to 
make a play for control of the global energy market? If only Iran had no 
intentions to oust the United States from the Arabian Gulf, destroy Israel, 
and dominate Saudi Arabia and the United Arab Emirates?
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How the Hebrew Bible Shaped the 
Ideas of One of Liberalism’s Founding 
Theorists

Many of the ideas that shaped the modern West—including in-
dividual rights, the inviolability of personal property, and the 
need for religious toleration—have their roots in the work of 

the English philosopher John Locke (1632–1704). Yet for all that Locke 
is associated with secularism and the separation of church and state, he 
cites the Old Testament more than any other classical source in his Two 
Treatises on Government. By contrast, the treatises make no mention of the 
New Testament. Yechiel Leiter, a scholar who has devoted much time to 
exploring the significance of these facts, discusses Locke’s biblical think-
ing in conversation with Ari Lamm.
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